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314"1&1cbctl <ITT ~ ~ 1:ffiT Name & Address of the Appellant / Respondent
Maxmech Equipments

Ahmadabad

-0

al{ anfa za 3rfla 3nr a sriits rpra aar & it a g 3m? uf zqnfenf Rt au; ng em af@art #
3llfu;r m garma wd a var &l

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'lTI«f mcnR <ITT ~lffUT~
Revision application to Government of India :

(«) at Una zca 3rf@,fa, 1g94 #l ear 3ra Rt aa mg mmi a i q@a arr at su-mt # Im Vy#
siafa yatru am4aa 3ref Rra, ar, f@a +iaca , laRm, ale +if#a, ta tu rq, ira mf, { fact
: 110001 <ITT ct>'l iJfRl ~ I .
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 41h Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) af m l zrf # m ca }ft zifra fa werm al ru area i a fcnm 1
'fUmlITT ~ ~averm ua g mf #j, f4 wsrm zar aver i are qg Rat ran j a fa#t urn # zt ma cJft W<Pm m

hr g{ i
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b)

(t)

In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.

~ ~ <ITT :fTctFI fcnc/ F,r,:rran are (aura zu per at) f.!mm fcITTrr Tfm l=lf&I" l\T I
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(a) ma a as fa9 zig u q2 [ufRa ma zam h faff sqitr zca a ra us%, .
zcn # Rdz ami it and # ae fat zig u rt # Ruff#a &1 ...,

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without paym·ent of
duty.

3if Unga 6t are zyeyr a fg uit sptfz cB'r {&sit ha arr it sa ear v
Ru gafa srgr, 3r4t # rI crrfur crr x=r,l(" -cix zn arafa arfefu (i.2) 1998 tITTT 109 mxr
fgara @g ·T; st1

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ~~~ (3ftfrc;r) Ptw11qc.fl, 2001 fm 9 a aiavfa f21Ptfcfcc w:r.:f ~ ~-8. if err m=a-m if.
hf rer a uf oner fa fat#am ah #a p«-re vi sq mar at ah-at ufiiw (
URra am4a fhu Grat afel uaa rr gal g. al 4gnfhf a siafa arr 3s-z fuffa #t gar
# rad a arr €tr--ara 4R sf ztft a1R;

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) ff@Gt 3ma rel ugi iaan v Gara qa za swa a zt it rt 20o/-- #) tar 1 vu
3it Ggi icva va Gara vnr st m 1 ooo;- cB'r i:tm 'TTffirf cB'r ~ ,

The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

0-
tar zyca, €ta Una zyca ya ara 3r@tu uznf@raw a uf 3r#)e
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ab@tzn ea 3rf@fr1, 1944 cBT 'cITTT 35-#1/35-~ ~ 3@<@:-

Urider Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(cp) '3c/tlfafula 4Rclc; 2 (1) en "# ~ 3~ cfi 3iC1fclT cB1' ~. ~ cfi l=ffl=@ "# xfliTT ~. ~
sari zyca vi ara ar@1tu zrznf@raw (Rrez) at ufa 2#tr f)fen, 31rrar ai-20, q
tea Razaqt3us, aft +I, ~ll5'-li:;1Elli:;-380016

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
0-20, New Metal Hospital Compound, Meghani Nagar, Ahmedabad : 380 016. in case of
appeals other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 · of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zrf za am2gr i a{ pa sm?ii ar it & it rv@tap itg a fg #h mr gar qgri
r a fhn rm alf; za szr zl zg ft fa frat ut mrfaa a frg zrenferf 3r@#ta
-1znTfraut qt ga 3r4la a a4ta var at ya 3m4ea fhu ular &l
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

o

(4)

(5)

(6)

1rIrzu gyea 3rf@/fr 197o zqn igitf@era #6t~-1 cB aiaf feffRa fag 3rar sq 3n4a zaT
G 3rt zanfenR fufr qf@rant a a2 ii rat# ya #R R 6.6.so h mt 1rarc4 ye
Rease an al a1Reg

One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z al viif@er mm#ii at fira cf@ RlJ1TT cJfr 3it fl an anaffa fhzn Gural % \JlT mlTT ~.
at Ital zyea vi aa 3r4)4hr +mrznrf@razor (qr4ffa fen) fr4, 1982 if ~ % I

Attention in invited to the rules covering these and other related matter contended in the
Cu.stoms, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

vi zya, ab€ta saraa zrca gi hara ar44la nznf@eawr (Rre), # f r4tat T-fflIB if
air Ha (Demand) qi is (Penalty) cpT 1o% qa sat aa 3far4 ? tzrifa, 3rf@arr qa 5mr 10

m~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Ac~,

1994)

4c¢tr3qrca 3il tarah3in, enf@gta "air Rt#ia"(Duty Demanded) -
..:,

(i) (Section) 'ills uD~c'l6c1 fo=rmft=nm1;
(ii) fcTTrra1adz hfguf@;
(iii) crdz#fezfaa# era 6 aaz 2zr zf@.

e, zrua5a'if@a 3r4hr ' iiuzt uasr ft aar i}, 3rfh'faa hfua eraaafar armr&.
(\. (\, .:, "

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
· (i) amount determined under Section 11 D;

(ii) .amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

era 3mar # sf art qf@awr agr szi ra 3rrar erca at us Raffa zt at ir fag ag ares a
• 3 3 2

10% mrarar tR ail srzi aar avg faff t mas vs a 10%3rar r Rt s sat &I •
>. ° ,a«,id hi9,.I -~-.. :· :. ::.fitt, fl ".-,,..

In view of above, an appeal against this order shall lie before the TriblinaJciW,r:i4t, ent of
10% of the duty demanded where duty or duty and penalty are in dispu~e, 6rJ~-\rna·1~y?where
penalty atone te in dispute." { 5 /j.::> '- tl-,•ht►., /;:,• ,{;:/- ' . .. /,;, ;:Ivs....as° .%.. "
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ORDER-IN-APPEAL

This appeal has been filed by the Assistant Commissioner of CGST, Division

III, Ahmedabad South [hereinafter referred to as "the department"], in view of

Review Order No.04/2017-18 dated 08.06.2014 of the Commissioner of CGST,

Gandhinagar against Order-in-Original No.AC/61/AC/2016-17 dated 08.02.2017

[hereinafter referred to as "impugned order"] passed by the Assistant

Commissioner of Central Excise, Division-III, Ahmedabad [hereinafter referred to as

"the adjudicating authority"] in respect of M/s Maxmech Equipments, PlotNo.2508,

Phase-IV, GIDC, Vatva, Ahmedabad [hereinafter referred to as "the respondent"].

2. Briefly stated, based on Hon'ble CESTAT's order No.A/11798-11799/2015

dated 08.12.2015 and Principal Commissioner of Central Excise, Ahmedabad's

Order-in-Original No.AHM-EXCUS-0010COM-030-16-17 dated 23.12.2016, the

respondent had filed a refund claim amounting to Rs.34,64,622/- before the

adjudicating authority. The said refund claim arises on account of entire amount

with interest and penalty paid by the respondent towards Commissioner's OIO

dated 28.07.2008 initially. The adjudicating authority has sanctioned the refund (_)

vide the impugned order.

3. Being aggrieved, the department has filed the instant appeal on the grounds

that the adjudicating authority has not passed the impugned order after proper

verification; that in the instant case, the respondent has not adduced any evidence

of financial accounts and did not show the treatment of amount paid, whether

reflected as Expenses in Profit and Loss Account of relevant period as the

accounting elements in debit side of Profit and Loss account would be factored into

cost; that without production of financial account Profit and Loss account for

relevant period and Balance Sheet, the presumption that claimant has not passed

on the burden but instead directly/indirectly factored it into cost of manufacture has

not been rebutted; that thereby the respondent can't be unjustly enriched at the Q:..
cost of revenue without rebutting if they passed on directly/indirectly the incidence

of the amount. The department relied on various case laws wherein the issue of

applicability of unjust enrichment on deposits is raised in grounds of appeal filed in

High Court.

4. Personal hearing in the matter was fixed on 17.05.2018. However, the

respondent, vide their letter dated 17.05.2018 waived their right of personal

hearing and requested to decide the case on the basis of their submission. They

submitted that the said payment in question was shown in their Balance Sheet for

the relevant year against the "Advance paid under dispute" and they have not

refle_cted the amount as expense in their Profit account for th7:J-~ar. They

furnished copy of Balance Sheet for the year 2006-07, 2oor;?,~1ana 2't)08~9, duly

certified by their Chartered Accountant. ( :: ) ·~:_.· · .. · ./ \ i ~
· s ! ss4 ·.. s96°so ~ es%

*
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7. In view of above discussion, I remand the matter to the original adjudicating

authority.

F No.V2(84)22/EA-2/Ahd-1/17-18

5. I have carefully gone through the facts of the case and submissions made by
"% ·R

the department in their appeal and submissions made by the respondent.

6. At the outset, I observe that the department has challenged the refund claim

sanctioned by the adjudicating authority only on the grounds that the Issue of
unjust enrichment involved in the matter was not considered by the adjudicating

authority properly and the respondent has not adduced any documents before him
at the time of sanctioning of refund claim. The adjudicating authority has contended
in the impugned order that the respondent has not passed on the duty as verified
from the available records, hence principle of Unjust Enrichment is not applicable to

the instant case. The respondent has furnished Xerox copy of Balance Sheet of
relevant periods, duly certified by the Chartered Accountant before me. On perusal
of the same, I observe that they have shown the amount of Rs. 37,56,367/- ,

Rs.57,56,367/- and Rs.99,18,055/- during 2006-07, 2007-08 and 2008-09
respectively against the "Loans & Advances (Asset)" --"Advance paid under

0 dispute". The original certified copy needs to be verified. Since the appellant did not
avail the personal hearing, this could not be done and needs to be done by the

original adjudicating authority.

8.
The appeal stands disposed of accordingly. 4/

(sr in)
rza (rft«ca)

Date: /05/2018

O
Attested

a..kw.as
Superintendent (Appeals)
Central Excise, Ahmedabad

By R.P.A.D
To

· M/s Maxmech Equipments,
PlotNo.2508, Phase-IV, GIDC,
Vatva, Ahmedabad

Copy to:

4. The Chief Commissioner,CGST, Ahmedabad Zone .
2. The Commissioner, CGST, Ahmedabad South
3. The Additional Commissioner, CGST System, Ahmedabad South4.Jhe Deputy/Assistant commissioner, CGST, Dn.III, Ahmedabad South
: -_uard File.

6. P.A. File.




